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In the Matter of

Amendment of section 73.202(b)
Table of Allotments,
FM Broadcast stations.
(Donalsonville, Georgia)
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Federal Communications Commission ~~nlIaeNW

Washington, DC 20554

To: Mass Media Bureau (Policy & RUles)

OPPOSITION TO NOTICE OF PROPOSED RULE MAKING

Clyde and Connie Scott d/b/a EME Communications (nEME n),

by its attorney, respectfully opposes the proposed allotment

of Channel 298A at Donalsonville, Georgia, as set forth in the

Notice of Proposed Rule Making, DA 93-777, released July 19,

1993, (nNPRMn) in the above-captioned proceeding. EME was the

successful proponent of Channel 299C3 at Sasser, Georgia, (RM-

7328) in MM Docket No. 90-475, Dawson and Sasser. Georgia

(R&O) 8 FCC Rcd 4366 (Policy & Rules 1993). The proposed

Donalsonville channel is first-adjacent to the EME's Sasser

allotment. The principals of EME are also principals of

Albany Radio, Inc., an applicant for a construction permit

application for the Sasser allotment. As proposed, the

Donalsonville rule making will adversely impact the Sasser

allotment and will prohibit a first local service from ever

being built at Sasser; therefore, EME has standing to comment

in this proceeding. The Donalsonville petition for rule

making (npetitionn) must be denied.

Initially, the Petition filed by Jerry E. White (nWhiten)
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should be dismissed for failure to comply with section 1.52 of

the Commission's rules, requiring appropriate verification.

A proper verification is an acceptability criterion for a

petition for rule making. When such a verification is

missing, the petition is unacceptable for filing and should be

dismissed. Cape Giradeau. Missouri 51 FCC 2d 492 (1975).

The Commission should also deny White's Petition for Rule

Making on the basis that his claim to "apply for a construc

tion permit, and upon grant, shall promptly construct its

station," is inherently suspect and may not be credited. In

MM Docket 90-325, White, d/b/a Smithville Radio Company,

petitioned the Commission to allot Channel 254A at Smithville,

Georgia. Therein, he represented that he would file an appli

cation for a construction permit upon implementation of the

allotment, and, "[u]pon grant of the construction permit,

petitioners will promptly construct and operate its station."

A copy of the relevant statement from the smithville pro

ceeding is attached hereto as an exhibit. Channel 254A was

allotted to Smithville effective April 1, 1991, and the filing

window opened April 2, 1991. Americus. Fort Valley & smith

ville. Georgia, 6 FCC Rcd 942 (1991). Neither White nor

Smithville Radio Company filed a construction permit ap

plication for the smithville channel. White has not given the

Commission any reason for not complying with his represen

tation.

The Commission's processes rely on the truth and candor
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of those parties coming before it. Where a party fails to

adhere to its material representations, the Commission may no

longer take that party's statements at face value. Richard

Bott, II, 8 FCC Rcd 4974 (1993).

The importance of a bona fide intention to apply to build

a radio station on a new allotment is a core criterion to the

Commission's rule making procedures. Every petitioner is

required to avow its intention to apply for the allotment in

its petition for rule making and to reassert its commitment in

its comments to the NPRM. Failure to make such an avowal

results in dismissal of the petition. South Lake Tahoe,

California (R&O) , 7 FCC Rcd 1332 (1992). An empty promise is

worthless. In view of White's record before the Commission,

his expression of interest in the Donalsonville allotment may

not be credited.

White's proposal must be rej ected based on technical

flaws, as well. The spacing table in White's engineering

exhibit reflects that the spacing study between the Sasser and

Donalsonville allotments was premised on reference coordinates

for Channel 299C3 Sasser of 31° 10' 53"; 84° 25' 07". In the

resulting Report and Order adopted for Channel 299C3 at

Sasser, the reference coordinates are 31° 41' 55"; 84° 27'

13". Dawson and Sasser, Georgia (R&O) 8 FCC Rcd 4366, n. 5

(1993). As shown by the spacing table included as Exhibit 4

with EME's attached statement, the Donalsonville rule making

is short spaced to the Sasser reference points. section
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73.207 of the rules states that the Commission will not accept

a petition for rule making for a new FM channel which fails to

meet minimum distance separation requirements.

As shown by the attached statement from EME, before it

filed its original petition for rule making at Sasser (RM

7328), it contacted landowners to determine the availability

of a tower site for the proposed station. These investi

gations lead to EME's selection of its originally proposed

Sasser reference coordinates (31 0 41' 03"; 84 0 31' 03").

Given EME's pre-filing investigation, it knew that the

reference coordinates ultimately substituted by the Commission

(31 0 41' 55"; 84 0 27' 13") fall within land area available for

a tower site for Channel 299C3 at Sasser.

Exhibit 2 to ENE's engineering showing reflects a large

clear area within which to locate a tower site for Channel

299C3, discounting the Donalsonville rule making. Exhibit 3

shows the effect which Channel 298A at Donalsonville will have

on the Sasser allotment: approximately a 92% reduction in the

available clear area.

After the Donalsonville rule making (RM-8270) was

released, EME conducted a check with all land owners within

the significantly reduced clear area to locate a transmitter

site for Channel 299C3 at Sasser. "No single owner was

willing to either lease or sell suitable land within the area

for a [radio] tower."

To fulfill its pledge made in the Sasser proceeding and
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file an acceptable application for a construction permit for

a new facility at Sasser, EME must be able to certify that it

has reasonable assurance of its proposed tower site. If the

Commission adopts the Donalsonville rule making as proposed,

it may not be possible to build and operate the Sasser station

in accordance with the Commission's spacing rules.'

Based on all of the foregoing reasons, and for good cause

shown, the Donalsonville Petition must be denied.

Respectfully SUbmitted,

ohn S. Neely
Its Attorney

September 9, 1993

Miller & Miller, P.C.
P.O. Box 33003
washington, DC 20033

, The Sasser allotment provides a first local service and
will serve a total population of approximately 131,453 within the
1 mV/m contour from a tower located at the Sasser reference
coordinates, while the Donalsonville proposal provides a third
local service and will serve a total population of approximately
25,781 within the 1 mv/m contour from a tower located at the
Donalsonville reference coordinates.
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TBCHNlCAL BXHIBIT
PBTITIOR TO DBNY

lUI-827 0
DONALSONVILLB,GBORGIA

IXBIBI'1'S

( l&lA )-SPACING STUDY SHOWING ORIGINAL COORDINATES AS FILED BY
EME COMMUNICATIONS IN FEBRUARY, 1990. THIS SITE WAS
AVALIBLE FOR CONSTRUCTION OF TOWER, HOWEVER, WITH RM-8270,
THIS SITE IS SHORT SPACED 4.4 KM.

( 2 ) - EXHIBIT 2 IS A VISUAL PLOT SHOWING THE CLEAR AREA TO
LOCATE TOWERS FOR SASSER, GEORGIA, APPLICANTS PRIOR TO
RM-8270.

( 3 ) - EXHIBIT 3 IS A VISUAL PLOT SHOWING THE CLEAR AREA TO
LOCATE A TOWER FOR THE SASSER, GEORGIA, APPLICANTS AFTER
RM-8270.

DIBctlBBION

AFTER THE NOTICE OF PROPOSED RULE MAKING WAS RELEASED FOR RM-8270,
A COMPLETE CHECK OF ALL LAND OWNERS WITHIN THE "NEW' AREA TO LOCATE
WAS CONDUCTED. NO SINGLE OWNER WAS WILLING TO EITHER LEASE OR SELL
SUITABLE LAND WITHIN THE AREA FOR A TOWER SITE.

EXHIBIT l&lA IS A SPACING STUDY SHOWING THE ORIGINAL COORDINATES
AS FILED BY EME COMMUNICATIONS FOR PETITION FOR RULE MAKING ON
SASSER, GEORGIA, IN FEBRUARY, 1990. PRIOR TO REQUESTING THIS SITE,
EME COMMUNICATIONS HAD DETERMINED THIS SITE TO BE AVALIABLE.
THE SITE WAS NOT USED BY THE COMMISSION FOR THIS RULE MAKING
(RM-7280 & RM-7328). AS THE EXHIBIT SHOWS, IF THE ORIGINAL COORDI-

NATES HAD BEEN USED, THE CLEAR AREA FOR RM-8270 WOULD NOT EXIST.

EXHIBIT 2 IS A VISUAL PLOT SHOWING THE CLEAR AREA TO LOCATE AT
SASSER PRIOR TO RM-8270

EXHIBIT 3 IS A VISUAL PLOT SHOWING THE CLEAR AREA TO LOCATE AT
SASSER AFTER RM-8270.



IN THE TECHNICAL EXHIBIT TENDERED BY MR. WHITE TO SUPPORT THE
PETITION TO ADD CH298A AT DONALSONVILLE, THERE IS A PROBLEM WITH
THE COORDINATES USED AS THE SASSER REFERANCE COORDINATES. MR. WHITE
STATED THE SASSER STUDY SITE TO BE LAT. 31-10-53 AND LON. 84-25-07
WHEN INDEED THE SASSER SITE IS LAT. 31-40-53 AND LON. 84-25-07.
THIS MISTAKE ITSELF MAKES THIS REQUEST TECHNICALLY FLAWED.

THE POPULATION WITHIN THE 1.0 MV/m FOR THE DONALSONVILLE, GEORGIA
REQUESTED SITE WITH THE PROPOSED STATION OPERATING AT 6KW ERP AND
A HAAT OF 100 METERS IS 25,781.

THE POPULATION WITHIN THE 1.0 MV/m FOR THE SASSER, GEORGIA
REQUESTED SITE WITH THE PROPOSED STATION OPERATING AT 25 KW ERP AND
A HAAT OF 100 METERS IS 131,543.

CLYDE SCOTT, JR.

EME COMMtlm
SEPTEMBER
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****** FM CHANNEL SPACING STUDY ******

l

Job title: SASSER AT ORIGINAL COORDS Latitude: 31 41 3
Channel: 299C3 Longitude: 84 31 3
Database file name: D:\FCCDATA\FM930728.EDX Pre-1989 Class A spacings?: N

Reqd.
CH Call Record City ST Status Bear. Dist. Dist. Result

----- ------------ ------ ----------------- ------- ----- ----- ----- ------
299A WWRQ 6601 Valdosta GA LIC 129.0 151.2 142.0 9.2
298A WTIFFM 6628 omega GA LIC 105.5 94.4 89.0 5.4
300C1 WPEZ 6668 Macon GA LIC 36.8 148.8 144.0 4.8
296C1 WSNI 7224 Thomasville GA LIC 167.6 124.6 76.0
298A 7250 Donalsonville GA ADD 203.8 84.6 89.0 -4.4
296C1 WSNI 7254 Thomasville GA APP 161.4 111.4 76.0
299A WAZE 7279 Dawson GA ADD 73.2 17.3 142.0 -124.7
299C3 7302 Sasser GA ADD 75.1 6.3 153.0 -146.7
299C3 7303 Sasser GA ADD 91.9 9.4 153.0 -143.6
300Cl WPFM 7938 Panama City FL LIC 211.8 163.0 144.0 19.0
300C WPFM 7939 Panama City FL CP 219.2 180.0 176.0 4.0
297C WCGQ 8046 Columbus GA LIC 329.9 100.6 96.0 4.6
299A WWGA 8610 Georgiana AL LIC 269.5 212.2 142.0
299C WENNFM 8696 Birmingham AL LIC 319.6 301.4 237.0

****** End of channel 299 study ******

EXHIBIT-lA E~lID A /\ _PROFESSIONAL BNGINEBIING SBlVlCES
1-------------------1 :lY1D - V V R>Il THE PROPPB)NAL BROADCASTBk

SP=~=~~~IN: COMMUMCATIONS
R1.3, BOX 4&S-C

FEB., 1990 MOULTRIB, GEORGIA 31768
"-------- -..1 (912.2506
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Moultrie, Georgia. U.S.A 9/2/93 EXHIBIT-3
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EME EXHIBIT 4

REFERENCB DISPLAY
31 41 55 N CLASS C3 SEARCH DATE
84 27 13 W 09-09-93

---~--.__.~------------- CHANNEL 299 -107.7 MHz ------------------------
CALL CHI CITY STATI BEAR' D-Ja4 R-l(M MARGIN

~~-_.~~~--~.----------------------------~--.~----------------_.-----
ADagg 299CJ S••••r GA 0.0 0.00 153.0 -153.00 *AD299 a9gC3 S••••r GA 119.9 3.83 153.0 -149.17 *AD291 299A Dawson GA 72.3 11.03 142.0 -130.97 *AD29S 29SA Donal.onville CA 207.0 88.61 S9.0 -0.39 *WPEZ 300Cl Macon GA 35.7 143.9S 144.0 -0.02 *WTlrPM a9SA om.ga CA 107.7 89.01 89.0 0.01 <
WWRQ 299A Valdosta GA 131.2 147.57 142.0 5.57
WCCO 297C Columbus GA 326.2 102.40 96.0 6.40
WPFM.C 300C Pana•• City FI. 220.1 185.11 176.0 9.11
WPJ'M 30QCl Pana•• City rL 213.2 167.58 144.0 23.58
WSNI.A 296Cl Thoma.vill. GA 164.7 111.11 76.0 35.11
WSNI 296Cl Thoma.ville GA 170.5 125.04 76.0 49.04
------~..~~~~~---------------------------~~-~---------------~.~-----
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AFFIDAVIT AND OUALIFICATIONS OF PREPARER

STATE OF GEORGIA
CITY OF MOULTRIE
COLQUITT COUNTY

55:

CLYDE SCOTT, JR. FIRST BEING DULY SWORN, DEPOSES AND SAYS HE IS A
BROADCAST ENGINEER AND PRESIDENT OF EME COMMUNICATIONS.
HE HAS BEEN ENGAGED TO PREPARE THE ATTACHED TECHNICAL EXHIBIT

THAT HIS QUALIFICATIONS ARE A MATTER OF RECORD BEFORE THE FEDERAL
COMMUNICATIONS COMMISSION AND HAS BEEN ACTIVE IN THE BROADCAST
INDUSTRY SINCE 1965 AND IN BROADCAST ENGINEERING SINCE 1972. THAT
HE IS THE HOLDER OF GENERAL RADIOTELEPHONE LICNESE NO. PG-6-30133.

THAT THE ATTACHED TECHNICAL EXHIBIT WAS EITHER PREPARED BY HIM
OR UNDER HIS DIRECT SUPERVISION. ALL MATERIAL AND EXHIBITS HERETO
ARE BELIEVED TO BE TRUE AND CORRECT.

CLYDE COTT,
AFFIANT

SUBSCRIBED AND SWORN TO BEFORE ME THIS
2ND DAY OF SEPTEMBER, 1993
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Jerry E. White and Cindy M. White, D/B/A Smithville Radio

Company, feel that for monetary reasons, and for other

reasons, that the public interest would best be served by a

Class A FM assignment to Smithville.

Petitioners plan, upon allotment of a Class A FM Channel to

Smithville, Georgia, to file an application for a

construction permit. Upon grant of construction permit,

petitioners will promptly c

'- '

White

Date
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tMtXnQ<ll gr nmz
I t.nIby CIll'tity that en this L day of~ • 19<i3

• t::t:JVi of the fongoiftl cioo.-nt vas pl"" in the OUted StatllS Jail,

first class~ pl",eid, addressed to the follow1n;:

Jerry E. White
Seminole-Decatur Radio Company
Route 3, Box 514
Pelham, GA 31779'.


